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PH will deem Rrange to any one who 
"attentively corifiders "the 8 of 


ay certain in the law: "hs people 
a £7 6 N 2 i 
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would Ee de car ex plan 
ed and amended, Whenever it- 8 con- 
fuſeck or ineffectual; and as 
Fequired aifiertne alterations, that the ey 


. 


would alter the titer of their 1408, agree 

ably u the conftitütion. This is für from 
being che cafe. Many old laws are” ſtill in 
2 85 dhe uſe of them be deten i 

e; „ though cir proviſions 


® n 
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For an example « of this, fre 5 E 5 c. 4. § 31. | 
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Are, from our preſent fituation, become as : 


| +to-the public good, as they were, 
at their firſt inſtitution, ſalutary. Leaving 
theſe laws unrepealgd 15:joining dead bodies 
to the living. They do not merely ſwell 
the. ſize of t book, which, , withopt 
1 W the it 2 uy from the. 
vigour . of thoſe laws OO good policy re- 


| : yires ſhoylg. be fire Y, Executed. x- and e | 
fave 6 thi he Ene of new of pr 
| 25 Pt, A. them 40g. had. to make uſe of, 
and the reſt never executed as, they pught ta | 
be: _T'his KM double door to n evil. 
of 2ll others, moſt to be dreaded 1585 a free 
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governmeſit ; it gives 10 miniſters, the pretencs 
of a Rate- -pecelty to act pithout IW. ar 


10 


qu, it, 1 fel at defiance. Aa Ratyte, which 
unix = conſent. Seclares. to be, 2 had.one 

ſeems a \ pardonable. Haldnels; FEA and R 
e . e or 


” = i due execurign. of them, pct), ny 
| even), be, popular With -angb 


but! it were better to ſuffer 20 el, Than to 
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admit of ſuch a cure, and all pretence for the 


exerciſe of ſuch power, ſhould be cut off, by 


keeping«the body of our laws in a vigorous | 


| tate; by repealing what is uſeleſs ; by explain- 
ing what is obſcure ; by providing, as far as 


human ptudenee can do it, for all poſſible 


eontingencies; - or ff it ſhonld be thought a 
caſe may happen which the law has not fore- 


ſeen; and which may require ſome extraordi-. 


nary” exertion of power ; by perpetual pro- 
_ viſions for immediately aſſembling the legif- 

lature, independent of which, neither the chief 
magiſtrate, nor any other magiſtrate, or any 
other perſon whatever, has, or ought to have, 
any power. over the [ro or property of an 
Deere 

. "Many: uni age be produced, wi 
miniſters have found à pretence to exetciſe 
this their principle of a ſtate neeeſſity. In 
no one inftarice have they ſo effectually form- 


ed upon it an abſolute and arbitrary power | 


(the love of which, to the difgrace of hufttan 


nature, ſeems to be meident to All governors) 


in the caſe of preſſing ſeamen. By the 


B 2 abuſe | 


„ 
ahuſe and perverſion of ſome old ſtatutes, 
which relate to the levying of men for the ſer- 
vice of the king, in the defence of the realm, 
the king's miniſters introduced and aſſumed a 
power, of. which they have now been ſo long 
in poſſeſſion, that the right ſeems, to be eſta- 
bliſhed by preſcription. So thoroughly does 
it ſeem to: be eſtabliſhed, that ſeveral late 
| acts of parliament imply ſuch a right (though 
nd act whatever gives it) by proviſions of 
| exemption. from being preſſed in ſome caſes, 
and by regulations for conducting it in others. 
Theſe conſiderations have led thoſe who wiſh 
to defend the practice, but who can bring 
no proof of! its legality, to ſuppoſe the king's 
power of impreſling ſea-men to he a part of 
the common law of England. But ſurely 
thoſe who aſſert this, very little know, or 
very. little love, our common law. The firſt 
principle of our common-law is. the liberty 
of the ſubject ; Magna. Charta itſelf, is but a 
: declaration.of the common law, in this. reſpect. 
Can the common law contradict itſelf ? Or is 
1 Faman not to n as a free 
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born Engliſhman? Neither can length of 
time merely make it to be a part of our com- 
mon law. It is a rule of common law, & that 
no length of poſſeſſion, taken by violence, 
can give a right: beſides, had preſſing been 
part of the common law, Lord Coke would 
have known it to be ſo; and had Lord Coke 
known, or thought it to be ſo; he would cer- 
tainly have made ſome mention of it; he who 
has commented on every part of the common 
law with the moſt minute exactneſs. It 
was, however, undoubtedly the praQtice to 
preſs in his time; and his total filence on 


tis head, can be accounted for no otherwiſe, _ 


than by ſuppoſing he knew it to be illegal; but 
| thought it expedient, - As little is the legality 
of preſſing founded on any ſtatute: if it be, 
let thoſe who contend for the legality produce 
the ſtatute: preſſing is neither by the common 
law, nor by ſtatute, a lawful practice. But 
js it not; as I have 'imagined Lord Coke to 
have ſuppoſed it to be, expedient? Be it ſo. 
ö is a e reaſon to make it it lawful ; 
| a 2 ' Brafton, folio 22. mo . 1 


why 
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1 


hy! is it chen not made ſo by the only conſti- 
tutional- method poſſible, an act of parlia- 
ment? There can be but one reaſon. The 


king's. minifters chooſe rather to act by arbi 
trary meaſures under a doubtful title, than by 
fangion of law 3 one inftance of abſolute po- 

wer well. eſtabliſhed will juſtify more; and 


Indeed, if the doctrine of expediency or ſtate · 
neceſſity be admitted in one caſe, it is conelu- 


ſive in all; and the King of Great Britain is of 
right, and may be i in r ee a mo- 


narch as * Great N 


Ten may be aj the wide to > gut bj 
what means this illegal practice was firſt in- 


troduced ; by what ſteps eſtabliſned. To do 


this properly, it will be neceflary' to enquire, 


| what has been the legal method of raiſing 


realm, from the moſt ancient periods of our 


| preacher; and by tracing carefully the dif- 
ferent changes-which at different times have 


been made in that part of our policy, we 
may be able to diſcover, on what abuſe of law 
* 


_— 
53 „ 


this great oppreſſion is founded, All. wrong 
in government has its ſouree from, abuſe of 
law: to this abuſe the moſt deſpotic monarchs 
owe their power. In the firſt forming them- 
ſelves into ſocieties, men never could; agree to 
hold their, lives, their -liberty-and property, 
at the will of one man, a frail creature like 
chemſelves. Law, by common conſent, for the 
ubliek good, firſt made kings; without doubt 
nl law that made them Was originally the 
rule of their government, and the limit of 
their paxyer ; and when the people firſt tamely 
ſuffered their king to PTL th; at 5 Without 
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great fled hive of — 0 or © Ke b 

that extended from che eaſtermoſt boundaries of 

Tartary to the coſts of Ne lorway, and who, at 

one time or .other, have over-ryn and .CON- 

quered the greateſt part of the globe. The 
Lountries ef which . took Polſeſfon by 

ä F by ' violence; 
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. 
violence, they governed“ by the moſt con- 


ſummate wiſdom : this our preſent government, 
the ſubſtance of which; if not the form, we derive 
from them, abundantly teſtifies. Wherever they 


ſettled, they introduced a threefold diviſion of 


linded Property. Accordingly under the Saxon 


Kin g5, all the lands in England were demenſe, 


Allodral, 'or feudal: demenſe lands, were thoſe 
lands which were given to che king (originally | 
their gener or leader, at the tinie of their i in- 
vaſion) 1 for the ſupport of his dignity, and the 
ordinary expences of his government ; theſe 


he could not alienate, : not even to the church, 


Bü te tin of bigotry, without his onfint 
of Bis s ped] le; they were afterwards called 
crown lands, and were of very Confiderable 
extent and value a long time after the > conqueſt, 
Lord Coke calls them dominica cor pn regis : . 

m Allbood; 7 | 


| allodial lands were ſo called* frbn 
cal in the Saxon tongue fi ignifies ll: or ent] 0 
the termination Food denotes 4 ſtate, a8 in 


„ 


1252 
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| manh668, "widow rhood, © 1 ke. Hence thoſe 7 


: fol: 13 1 770 $19 ory UM. 
njoyed; ſorlong peace, nor i 
ern as under Thegderic, | 
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1 : 
lands were called allodial, the poſſellor of 
which had the entire property of them. Theſe, 
it is likely, were originally lands that belonged 
to ſuch of the natives as favoured, or did not. 


reſi, the Saxons at the time of their inva- 


fion : ſuch lands at leaſt as they left to the na- 
tives, after having parcelled out what they | 
choſe among themſelves, Certain it is, that 
allodiat lands were ſuch ! in which the poſſeſſor 
| had 4 an abſolute property or dominium. | Feu- 
dal lands, are lands of fee hood; fee in the 
Saxon tongue, is benefice | or uſufeuit ; : theſe 
were lands diftributed. among the conquerors 
at their invaſion, the property of which con- 
rinued 3 in the ſtate, but the fee or enjoyment 
of the profits was given to particulars, on cone. 
dition that they ſhould be always ready to at- 
tend, armed and accoutred, for the defence of | 

the tate. Fri rom holding their lands on this : 


condition, they were called holders, or tenarits, 


-in n Saxon thanes; the generals were great thanes 
and bad large portions of land ; the inferior of. 
fieers and common men imaller; : all were: free,. 
al had | a right to aſſemble 1 in the * yy 


. Champe . Voltaire. 


meetings, but held their lands on the condition 
aboye - ment joned: hence they were freeholders, | 
| in. contradifiinAtion to the farmers and villains 
them 3 "nd hence rhe pate of that work at 
this day. The great thanes came afterwards 
to be called lords, and counts, and earls ; ; and 
they portioned out their large poſſeſſions to 
5 under-tenants, all liable to the ſame condition 
3 ſerving, and to theſe. under-tenants the 76 
term erm thane was afterwards appropriated. Vet 
| FOR every man Who held feudal lands, whe- 
ther lord or under- tenant, was a thane to the 
ſtate; and the condition by which the lands 
Were held, was always called a tenure. All 
Were held to the defence of the realm ; the 
thane or under-tenant, at the ſummons of 
the lord, the lord of the king. It muſt be 
f Rn obſerved that this ſervice was merely perſonal, 
| „ thoſe who owed it could not to do it by ano- 
I ther, „or be "excuſed i in confideration of any 
= ill | other ſervice, | or money to be paid in lieu of 5 
| . I. Juſt excuſes of ſickneſs, or other lawful 5 
1 irnpedments, i were ge from the thanes by 
War f a: % Nt: 


* 
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(un ] 
the lord, from the lords: by the king: but 


| whoever, not having ſuch excuſe, * neglected 


to attend and perform this perſoraF ſervice, or” 


quitted it without leave, or ran away Wy bat. 
-tle,+ forfeited his feudal lan- 


if a thane to 
the lord, if a lord to the king; : add the king or 


lord gave the fee or enjoyment of them to ſome 


other perſon, e = like terms | of perſonal 
e 5 


Thus we ſos * boldien were raiſed for 
the defence of the realm under'the Saxon kings. i 
The ordinary fleet for. guarding the coaſts was 


formed and ſupported by the different ſea-ports, 


which, in Proportion. to the advantages | of 1 


their trade, were bound to fit out and main- 


tain à certain number of ſhips. On extraor- 
dinary occaſions the fleet was increaſed at the 
ex pence of the land owners, whether feudal” 

or allodial, throughout the whole kingdom bm. 


| Edgar i is faid to have had 3600 fail of ſhips, 


and to this perhaps was owing the ſingular 


bares of that peace his ſubjects hg 


* Le Edwardi, Wil: p. 122. | + Ibid p. 205. 
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during his reign, which was not diſtuibed by 


any Daniſh invaſion. It was a law under 
the Saxon; government, that a fleet ſhould 


| yearly be fitted out at Eaſter. This law rela- 


ted to the ordinary fleet for defence of the 


coaſts, to be muſtered rather then fitted out 


annually : how. the navy. was augmented, in 
caſes of danger from invaſions,, may be gather - 
ed from the account of the fleet fitted out in 
the year 1009 by Ethelred the Second. The 7 


| Saxon annals relate that every 30 hides of 


eight hides, a helmet and breaft-plate. . As 
England contained + 600,000 hides of land, j 
this fleet conſiſted of 1935 ſhips: and by the 
number of breaſt- plates and helmets, which 


ſeem to have been intended as defenſive wea - 
pons for the ſailors, this fleet was manned 


with 75,000 men; 38 to each ſhip; one with 
une Kuen e nene 


red 


L + 


© Thid. p. 123. Ng 
1 This appears from the ad ane 


the ſame reign, by a ſhilling on every hide of land. 


1 Excluſive of the church poſſeffions which were got | 
wad to bear their part of the nn burlen,” 1 
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the hot it will make that which is-relatpd-oÞ 
| of with doubt * aſtoniſhntent, he bels ir in- 

credible. Theſe forces in the time of the Saxon 
kings, were liable to ſerve for. defence of the 
realm by ſea and land, and for defence of -the. 
realm only; By the common law before the 
conqueſt, and ſince, it was part of the freedom 
and. birthright of an Engliſhman, that he 
ſhould not be; compelled to ſerve in foreign, 
pears. by. ſeveral. acts of parlis- 


ment, which, as Lord be eg bro! 
bat apy of en RF: 


* * 
4 * 5 „ Co 127 2 „er 
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the invention of. . ee, To Fe: 

clear idea of theſe, it muſt be obſor ved that, | 
at the time: of the conqueſt, the allodial, and, 
feudal lands, throughout the kingdom in ge. 
neral, were let out at will, a rent and certain 
ſer vices to plough the lords land, &c. being; 
reſerved to the owner an Than 
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3 See HOON $ Villare Cans} p. 39. | 
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| ſeries! | Wage 0 ande a MN: SY 
lands were all free; the allodial abſolutely © 
ſoz the feudal helden of the Rate; not of 
the king, (as the, German Princes hold of 
| the ne," not of 4 e Emperor) on conditio. o 
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cel gave nie to copyhold lands at his day; 3 


ted that beſides theſe ſervi- 


= Jordg the ſervice'of atending che 
gar Want 2 = 
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reſpect of the! peo butt Prop effois/ ths? 
the: quantity or value off the land, whe 


ther allodial or \feudat; Mak Wik becher 
let out to tenants at will, or e e 


the owner: This new⸗ eee Was 
called Forinſie and” the ſervices di 
Lord from the tenant rin > ein By» 


this device the la viſn Norman priticiple - 3 


introduced in our law, that the king is lord 


* 


bunt ae the lande in England; und 
1 2 f in fact the 


on may be eech the mw foil” 
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of perſonal ſervice by the tenant. for ab : 


of the ſtate, no reſpect being had to the value 
of the lands. The new,. inyention, as Spel- 
man juſtly calls it, of Forinſic ſervices * de- 


15 ſtroyed the very idea of allodial, and changed 


the nature of feudal poſſeſſions. In conſe- 
quence. of its ghe,, whole kingdom was level- 
led by the irgp hand of power, and portion - 
ed out for. the performance, of this new ſer⸗ 
vice. Every ſuch quantity of land as was 
at that time thought ſufficient, to ſupport, a 
knight, (201. per annum) was called a knight's- 
fee, - and the owner was brought to attend 
the king in his Wars, on being ſummoned, 
properly armed and accolitred, at his own 
expence, by the ſpace of forty days: this 
Was termed Knight-ſervice. To this new 
, tenure, homage, fealty, wardſhip, and. mar- 
riage were annexed.: engines for the king to 
oppreſs t the owners, and the owners or lords 
of. knights-fees to oppreſs their: tenants, and 
as ſuch aboliſhed by act of parliament at the 
nien, 15. for to that : period h had i trop 


. ; 2 Coke Litt. Fe ** 02 133 +] 1 
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[ 16 1 
of che Norman tyranny ſubfiſted. As this | 
| ner ſerviee was, ratione tenementi non per- 
fore, not perfonal but in proportion to the 
value of every man's poſſeſſions, one man 
mig ht be poſſeſſed of 1 many Knight s- fees, and 
in "his cafe muſt be obliged to find ſomebody 
who ſhould perform for. him, what he could 
not do bimſelf. Hence che land-owners, or 
lords, granted out parts of their lands to 
tenants: to ſome, on condition of perform-"\ 
ing” for them the duty of a whole night's: $- 
fee; ® to others the duty of the half, or even 
te quarter of a knights. fee: theſe were cal- 
led tenants in Eſcuage; and were obliged 
4 attend the lord when ſummoned to tlie 
king's wars, to perform with him collective - 
ty the duty which was owing, at the rate 
of a man forty | days for every knight s- fee, 
for all the land he held himſelf, or had granted 
out to them. This was the method of form- 
ing armies under the N orman tyrants ; {laviſh 
in its princi iple; : oppreſſive ; in its ; conſequence. 
When the king wanted to extort # ſum of 


See Lyteltonehagter of W . 
* 5 money 
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whorowed- bim khight-ſervice, to attend at a 
place and time appointed, and when they came 


together diſcharged: them on payment of a 85 

| certain ſum of money for every ſhield; from . 
whence this extortion was called  Scutagiun 1 
too, or Eſeuage. With this money, thus ex- | 


torted, the king; raiſed: volunteers, and this 


practice f firſt gave riſe to the enliſting; ſoldiers. 


by pay: in England, and Was 7 [moreover the 


illegal foundation on which the legal me- 
thod of aids und ſubſidies granted by perlia- 
ment, as uſed at this day, was built: money 
taxes were unknown under the Saxon go 
vernmient. It: is has been before ſhewn that 


the fleet was fitted out by the ſea· ports, and 
the landowners, a ſhip for every 31 hides 


of land: the! army compoſed of the feudal 
taten or tenants} the dignity: of the crown 
ſupperted, and the ordinary expences of go- 
velniment deftayed out of the demeſne lands; 


there could be he Secafiori for money- taxes, 
and the uſe. of them, Was not then known. 


. Peiee-once was e volügtary. coner bitten re. 
1 D TS ſtralued 
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ſtrained by n more laws than favoured.” Dane- 
gilt, which was firſt raiſed in the reign of 

Ethelred the Second, n an * extortion of 
the rapacious conquerors, not an eſtabliſhment 
of Saxon policy, which knew not money- 
taxes. The Enpliſh therefore, theugh” they 
ſubmitted to the new invention of knight - 
fervice, looked on this abuſe of it, to extort 
money by ſcataginm, as 2 great oppreſſion. 
The ſer vice they were ready to perform on 
juſt occafions, but the payment of” this 
eſeuage, in confideration-of 2 diſcharge from 
pretended exp ditions, they inſiſted was illegal. 
Sls through! fear fubmitted' to it; but all 
denied the right; and the payment of it was 
dhe perpetual cauſe of contention between 
the kings of the Norman line and the peo- 
ple ol England, to the rein of Henty the 
Second. That king, in whoſe. veins, flowed. 
che blood of the patriot Saxon. kings, choſe 
to govern like them, by law not by, arbi- 
ary: power; and perſuaded his'gaxhjame: 


ow Accordingly, atk having deen levied. 38 We; un- 
; it was — age Reg 


No new burden was laid upon them 


A 
in \ the year 1 1159, by law, to convert knight- | 


ſervice into a money-tax, called too ſcutagium 
or eſeuage. This, as Lord Littleton obſerves 


in his moſt excellent hiſtory, was the firſt 
yy aal. in England. By conſent· 
ing to it, the parliament introduced the prac- 


tice of giving thoſe aids by law, of which, 
ever ſince the conqueſt, they had complained 


as the moſt grievous oppreſſion. when ex- 


torted from them by their kings. Yet was 
it wiſely done, as they perpeti 
the right of having no aids levied on them 
without their conſent. Beſides, though they 
paid. their money they; were; freed from 


ally ſecured 


Knight - ſer vice, which was no leſs expenſive. 
the 
f , 2 


mode of impoſing it only Was changed. 


How advantageous this change. was to the 
| people i is obvious, When, they w ere liable 
0 perform, knight-ſervice, - the Cr, [could 
call them out Whenever, be thought. fit, and 

5 make 1 the burthen, greater or bk at his plea- 


ſure: by turning that ſervice into a money- 
dan to be granted by conſent of parliament, 
3 . 


iet eee! 
1 


141 5 


they had it in their power to refuſe to ſub» 


mit to the burthen, whenever they thought 
=: unreaſonable, This proceeding of King 
Henry was agrbeable to the reſt! of his go» 
vernment, which, as 1 Lord Coke obſerves, 
| procured! his have never dying honour, that 
Frets Charta, and many other e made 
n'the reign of his weak grandſon, were re- 
Dt to his reign; that” matters ſhould be 
put in ure, as they were aceüſtomed in the 
time of Henry the Second. Thus did knight- 
reite give” place to adde and ſubſidies,” and 
with the money ariſing” from chem, our 
kin ings hired troops to ferve them in war. It 
was ſome time, bowever, before this change 
was utiifiterriptedly eftabliſtied:” King John, 
in dhe firſt year of his reign, had a ſcutaglum 
or fabſidy granted him by bis parliament; ; 
| b if finding ſome difficulty” in obtaining it, 
and that a complain int of 'grievances accom- 
panied' the ald, the year followin g. inſtead * 


| applying to par! ame nt, he had recourſe to 


: the” old 8 1 e He Aims | 


* 72 I 55 &* 


* Inf 2-129 | 


2 
WP: + 
— 


= 3 2 | 
1 mwmoned, onthe day of the Aſcenſion, all who ond 8 
bim knight-ſervice to bearmed and accoutred E 
at Portſmouth, ready to embark on the Whit- : 
ſunday - following. Thoſe: who appeared he 
diſcharged on payment of * two marks of 
fil ver for every ſhield. Hence, all the trou- | 
bles of his reign: hence, was he forced to | 
. thoſe famous charters, vrhich were 
in truth no favour, but a written declaration 2 
only of the right of the people. In theſe it- 
it was expreſsly declared, that no aid ſhould . 
be raiſed but by conſent of the Common 
Council of the kingdom. Henry the Third 
followed the maxims of his father's govern- 
ment, and with the ſame. ſucceſs: his reign 
was almoſt a continual ſtate 2 war with: his | 


t 


| * This was as "ini fiiver 40 15 now cats in- 41. 

os. 72d. of our preſent money; and by the comparative: 

price of the neceſſaries of life, was then worth. as much 5 
; e290), 38. 64d, is at this day. 7 5 5 | 
M15 Riek 
| + In the 8th chapter, of the charter en in a the r7th 
Wo of King John's reign, This chapter was omitted 
in the confirmation of this charter by Edward the Firſt 
as will be obſeryed hereafter. The great charter, at the | 
head of our ſtatute book, which is an exemplification of 
that of Edward the Firſt, ftands garbelled on this 8th 
eee, t See ads Inſt, 2, 20, 


ſubje&ts, 


1 ) 

ſubjects, and to this ſtruggle, during which, 
be too was forced to confirm the charters of li- 
berty, do we probably owe the preſent form 
of our government, and the liberties we at 
this day enjoy. Edward the Firſt ſucceeded 


* to his father, a prince he was of an high ſpirit,” 


and diſpoſed enough to arbitrary meaſures. 
In the 24th year of his reign he levied a tax 
on all cities, boroughs, and towns, without 
conſent of parkament. ; The year following, 
he had recourſe to the old N orman expedient, 
tribute money in lieu of it. The people 
however would not fubmit to his tyrannys 
with Bohun, Biged, ahd Ferrers at their head, 
(names which ſhould be for ever dear to the 
| Engliſh) they boldly- petitioned the king for 
redreſs of grievances, inſtead of attending | 
his ſummons, and refuſed. to ſerve him in 
his foreig n wars, or to contribute! any money 
not granted by Parliament. The king wiſe- 

Y, thoy wioh unwilfingly, gave up” the Point: 

how ieh, way be known from hi- 
e '£ Ani oy Feppreſſing 7 Hy 


01e o/c} 


cond became eienr eſtabliſhed, 


[ 23 1 


5 n che chapter againſt” levying mo- | 


ney without conſent of parliament, when 


he graciouſſy, of his own: motion, confirmed 


the charters of liberty; and from his inſiff- 


VE to add to this confirmation a clauſe. 


%--ſaving -the. prerdgatives. of his crown,” 
which.” however the parliament made him 
give up. At laſt; in the 34th year of his, 
reign, the original chapter in Magna Charta, 


aguinſt levying money without conſent of 


parhament, which had, been- ſuppreſſed. in his 
confirmation of the charters, was formed 
into an act by itſelf, & n. tallagio non con- 
ceuendo, in which it is declared, that no 


tax can be laid on the ſubject but by. conſent 


of parliament. This ſettled the point in dif- 


55 pute between, the king and the people. As 


no money could be, raiſed. but by conſent | of 


; parliament, ; it was to no purpoſe, to ſummon 


the owners of the knight” J fees, in hopes of 


railing money by their diſcharge. _ The legal 
change of kni ght-ſervice, into a money; tax, 
firſt pradtiſed in the reign of Henry the Se- 


During 


L F 
During theſe periods the navy experienced 
the ſame changes as the army. In the time of 
the Saxon government the ordinary fleets, 
which aſſembled every year, were ſupplied by 
the ports, as the armies were by the feudal ten- 
nants. At the conqueſt the doctrine of For- 
inſic ſervices took place 1 i the ports as well as 
on ſhore; this will appear from the charter of 
King John to the Cinque Ports, when that 
king, after knight-ſervice had been turned i into 
a ſubſidy by King Henry the Second, attempt · 
ed to revive it again both by ſea and land. * 
Before the conqueſt what are now called Cin- 
: que Ports were only three, Dover, Sandwich, 
and Romney: and if they were incorporated 
in the Saxon times, it was only as Kentiſh' 
Ports, for the pu irpoſe of ſupplying jointly! 
that quota of ſhips which every 7. yorr 1 in n the 
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| bound to kar” The very name of Ck 

5 Ports proves they were not in the Saxon times 
the body corporate they are at this day: for 
a when they | became ſeven the 255 


8 Coke Inſt, + 222, 


1 2 1 
name of the Cinque Ports might remain, it is 
impoſſible they ſhould ever have been called the 
Cinque Ports'when they were but three. The 
name, the juriſdiction, their pri ivileges, and 
the tenure by which they held them, were un- 


known before the conqueſt, As this part of 
che coaſt was the moſt liable to be invaded, and 
the moſt convenient from whenes to embark for 


Normandy, and as Dover Caſtle was thought 
to be the key of the kingdom, William the 


Conqueror incorporated five ports (Haftirgs, 


where he landed, and Hythe being added to 
the three above-mentioned) under the conſta- 
ble of Dover Caſtle, and warden of the Cinque 


| Ports,* which offices he firſt appointed. King 
| John encreaſed cheir privileges, and added to 
them the ancient towns of Winchelſea and 


Rye by a new charter, the condition of which 


Was, that they ſhould provide a certain number 


of ſhips to ſerve at their charge for forty days, 
as often as the King ſhauld bave occaſion for 


them, i in his v wars, or to croſs the ſeas. This 


* cn 


( 6 1h | 
was no new condition, but the ſame except 
perhaps as to the number of ſhips) as the ori- 
ginal condition in their firſt charter of inſtitu- 
tion by William the Conqueror. It was the 
knight-ſervice of the barons of the Cinque 
Ports, introduced by the Conqueror and at- 
tempted to be revived by King John and his 
ſuoceſſors, but in vain. Kniglit-ſervice, as has 
been related above, was at laſt effectually 
changed i into ſubſidies, and the barons of the 
Cinque Ports enjoy their privileges to this 


day by payment of their part to thoſe ſubſidies 
inſtead of the ſervice which was the original 


condition of their charter. The other ports 
in-the kingdom experienced the ſame change : 
they had not indeed been incorporated, but 
they were oppreſſed, there can be no doubt, by 5 
the Norman yoke of knight · ſervice, and re- 

lieved from it in common with, the Cinque 
Ports and the reſt of the kingdom, when, in- 
ſtead of knight. ſervice, ſubſidies were granted 
to the king, with which he levyed and paid 
_—_— for ar er vice both "Y fea and land. 
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The next thing to be enquired is, in what 


manner theſe levies were conducted.“ Lord 
Coke tells us that when the king was to be 
ſerved with ſoldiers for his wars, a knight or 


eſquire of the country that had revenues, far- 
mers, and tenants, covenanted with the king 
to ſerve him in his war for ſuch a time with 
ſuch a number of men: and the ſoldiers made 
their covenant with their leaders or maſters, 


and then they were muſtered by the king's 


- commiſſioners: By the 5th of Richard the 


Second, c. ii. theſe contracts are to be enrolled 


in the Exchequer. On entering into theſe con- 
tracts an advance of a certain ſum was made 


from the Exchequer to the contractors: this | 
money was called (and ſtill is called in other 


contracts) Preſt, or Impreſt Money; from the 
French word pręſi ready, ſays Chambers and 


Jacob; I from the Latin word præſtitum, en- 


gaged, ſays Sir Matthew Hale. Be the etymo- 


logy what it may, the meaning of preſt or im- 


| bret money is ne pers to a Perſonout 


1 1 Inſt. _ —_ 4 Int. 86. n 8 Dia. Paner. 
Jacob's Law Dict. I Pleas of the Crown, 10 


1 . 4 . 


0 28 

of the Exchequer, i in conſideration of which he 
engages tobe ready to perform ſome contract or 
ſervice.“ The auditors of the impreſt are 
officers in the Exchequer who make up ac- 
count of naval and military expences, and of 
all monies impreſſed to any man for the king's 
fervice, As the captains were engaged to the 
Exchequer, the ſoldiers were. engaged to the 
captains, - who enliſted volunteers by giving 
them earneſt or preſt money, as it is called in 
the old ſtatutes, and theſe men ſo impreſt or 
— were anke by the king's. s.commi 


When Fans were 1 as king if Jet 1 . 
a commiſſion for impreſſing ſeamen. for the 
navy, that is for engaging them by preſt 
money to enter into the ſervice, | By virtue of 
this commiſſion the Lord High Admiral iflued | 


Warrants, to the Vice -Admirals of the ſeveral Li | 


| counties, - &c. directing them to raiſe a cer. 
tain, number of men for his x majeſty” s fleet, 


| The form of theſe ancient mn, for rai- 


® Chanber's bia. + F Aen. vii. o {2 Heh viii. 1. 5s 
ip 1 ſing 


1 2 1 


n volunteer ſeamen ſubfilts in part to this 
day in the modern preſs-warrant, which 
direct that preſt· money (and ſtill more in 
bie warrants iſſued ſo lately as in Charles the 
Second's reign which direct that conduct 
money too) ſhall be given to the men im- 
preſſed. If we underſtand impreſs, preſs, and 


preſs or prefl-money in the original ſignifica- 
tion of the words, and as they are under- 


ſtood at this day in the Exchequer, warrants 


for preſſing are warrants” for raifing volun- 


teers, and not by compulſion: and the ſhil- 
ling preſt- money in the preſent warrants, and 
the conduct money in thoſe of the Duke of 


Vork, directed to be given to men impreſſed 


plainly imply this, and are abſurd, if they 
are underſtood to be warrants for forcing men 
into the ſervice, Theſe words in the war- 


rants, were never meant to authorize the vio- 
| lence now practiſed by their authority; but 


that violence being eſtabliſhed by the abuſe 
of the warrants altered the common accep- 
tation of the words. Preſt-money, where- 


"ther it occurs in our old n e in the old 


* ger the appendix, | 
Dales 


+» 7 


| Exchequer accounts, and even in all Lord 
Coke's writings, invariably means earneſt- 
money given to ſailors, or ſoldiers, or con- 
tractors for the king's ſervice, after ſubſidies 
were granted in the ſtead of knight-ſervice, 
and our kings with the money uſed a new 
method of forming their armies, and man- 
ning their fleets, by raiſing volunteers re- 
tained by: * or Sees to ſerve. wi 


„ 7 


1 . 


This method. had. one apt. inconvenience, 
itte known in the feudal armies: deſertion 
became more common. TO prevent and 
remedy this evil, a writ at common law was 
invented, of capias conductos ad proficiſcen- 

dum, for obliging thoſe. who had contracted 
to ſerve, to perform the ſervice: and parlia- 

3 provided by ſeveral aids againſt thoſe 

who neglected to join their muſters after en- 
liſting, or who quitted the ſervice without 
a; diſcharge. It ſhould ſeem that deſertion 
was more frequent among the ſailors than 5 
the foldiers,. as the act of Richard the Second 
inflicting a penalty on .mariners, retained to 
ſerve the king on the ſea, who depart with- 
albnoqqe , du 
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out licence, was made fixty-one years before 


18 Henry-the Sixth, c. 19, which was the firſt 
act for puniſhing deſertion in ſoldiers. Strange 


it is that“ Sir W. B. ſhould quote this act 
of Richard the Second, as implying the lega- 
lity of preſſing as it is now practiſed. The 
original act * in F rench: : in the preamble 
it is ſaid, Item pur ceo que  Pluſours marigers 
& apres ce: qu ils Gas aręſtux et retenus pur 2 
« vice du roi. The French word arefler 


fignified at that time, as it does now, to arreſt 
and to hire. The Engliſh tranſlation abſurd- 


ly renders areſtux arreſted inſtead of hired. 
On this ſingle, word, arreſted, in the tranſſa- 
tion, Sir W.. raiſes an implication, that preſ- 


fing (by compulſion) was practiſed in the 


days of Richard the Second | 5 poſſible 
that a learned judge ſhould be ſo wanting 
in a eritical knowledge of that language. in 
which many of our laws were written? Is 
it poſſible that an academical ſcholar ſhould, | 
from the equivocal meaning of a ſingle word. 
in a tranſlation, explain A paſſage i in direct 


0 * 5 ie 15 1 Com. b. i 1. . 13. ; a 1 * 


contradiction 


"Is 


5321 I 


/ e nen to 5 — The men of 


whom the ſtatute ſpeaks are (to uſe the 
tranſlation with Sir W.) arreſted” and retain 
ed; that is, according to Sit W's implica- ” 

on, forced: and: retained, in other words, 
forced and engaged, by a fee or wages, which; 


BY it 4-950 oy . rt a contradiQtion. p 


19 Thisa of R. II. related to Wanner © 6a 


By 18 H. VI. c. 19. it was made felony 
for a ſoldier” to depart without licence: 8. 


Ja : 
mediatcly retained with the king which i 


Ry 


rards By 7 H. VII. c. f. if any foldier ith 


bereaſter Hall be in wages and retained, 'of 
rake preſt· money to ſerve on the · ſca, or ups 

on the land beynd the fea, depart but of the 
king's ſervice without licence of his captain, 


fſuch departure ſhall be felon "Oo Here the 


word preſt i 18 uſed, and in the 2 and 3 Ed. VI. 


1 c. 2. 8 18. it is called preſt⸗ money and i in the 


; 5 Eliz. 95 575 it is again called preſt. From 


hence we ſee that a preſt- man originally 2h ; 
our law meant a man retained by earneſt to 


ſerve the king; and to the 2 and 3 Ed. VI. 


ann. 


TE. | 
ann. 1548 incluſively there is no mention, =— 
or even implicationgſof a power in the crown 
to force men info the ſervice by -fea or land 
againſt their will, as r are under- 
W to be N and at 128 wa 

Bue keit he 1 is not to 9 bound 
ia our laws, the practice may be found in our 
19 hiſtory asearly as the reign of Henry the Eighth. 
How it came to pafs that the king's commiſe 
fibners for preffing, that is, retaining men by 
preſt- money ſhould abuſe their warrants fo. far 
as to force men into the ſer vice, can only be 
con jectured. In the reign of Henry VIII. * 
a:ſevere law was piſſed againſt warrants. By 
the 39 Eliz. ©//1 7..it appears that the moſt 
troubleſome v grants at that time of day were 
diſbanded ſoldiers, and ſeamen out of ſervice, 
wandering abroad. It is thereſore not unlikely 
that after the lai againſt vagrants in the reign 
* the. . took Placert whene er 
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"IF Att * day when > warrants ae Mued; rde of 

n. is ſent to the Meder rotulorum, requiring them to 
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a commiſſion for raiſing ſeamen or RY was 
iſſued, thoſe to whom the warrants were di- 
rected, wherever they found a wandering ſailor 
or ſoldier, either laid hold on him of their 7 

authority, which: was connived at, as remov- ; 

ing a nuiſance, or received him from the ma- . 
giſtrates as a vagrant; the man himſelf perhaps 5 

choofing rather to-enliſt againſt | his inclina- 
tion than to ſuffer the law; as we now ſee 
men conſent to ſerve the India Company ras 
ther than abide the conſequence of an indict- 
ment. Thus is. it poſſible that the oppreſſion 
of bad men, by perverſion of law, may have 
eſtabliſhed a precedent which at this day is put 
in force againft ſome of the moſt uſeful and 
beſt of the king's ſubjects. We may be well 
juſtified in conjecturing that preſſing by foros 
was firſt introduced againſt mei ohnoxious to 
the law, ſince it is certain that this Violence 
was uſed againſt men, who in thoſe motley 
bays of liberty were obnoxious to the king!s 


alt pon n all juſtices of the peace to cauſe all &nagaliog 
ſeamen to be taken up and ſent to the clerks of the Checque 
of his majeſty s ards, &c. to | be 8 * board bis maje- 
de 52 -4t zi abes | 

* Chaimberlain's 5 Survey of Lotion, p. 193. | | 


. Read, | 


8 18] 

Read, an Alderman of London, in the year 
1544, for refuſing to pay anatbitrary benevo- 
lence aſſeſſed on the city by Henry the Eighth, 
was preſſed, and ſent for a common ſoldier 
into Scotland. This is a proof of the practice 
in its poſt violent extent ; but no more proves 
a right in the crown to preſs by force,. than it 
proves King Henry had a right to raiſe the 
benevolence without conſent of parliament. 


: . 4 
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The firſt FO which mentions the Kg 8 
e e for neings is the 2d and 3d Phil. 
and Mary, c. 16. made touching watermen and 
bargemen on the river of Thames. The pre- 
: amble ſpeaks of the time of preſſing by com- 
miſſion for the ſervice of the King and 
„Queen's majeſty on the ſea.” This, as 
before obſerved, was originally a commiſſion 
for raiſing volunteers, and, for any thing in 

this act to the contrary, might be no other in 
the time of Philip and Mary. The 8th ſec- 
tion enacts that . any perſon which ſhall uſe 
the occupation of rowing between Graveſend 
4 * Windſor, which in the time of the exe- 
e FFII = en 
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made to explain it, it 


« cution of any commiſſion of preſſing which 


* ſhall be had for the ſervice of the King and 
5 Queen, ſhall willingly withdraw and hide 


« themſelves in the ſame time of preffing, and 


= « when ſuch time of preſſing is overpaſt, tall : 


«return to the ſaid river to row, ſhall ſuffer 


e impriſonment two years, and be baniſhed. 
_* any more to row for the ſpace of a year #nd 
a day.” This act reſpects the watermen and 


bargemen on the Thames merely. By this act, 
and more eſpecially by the 4 Ann. c. 19. 

ſhould ſeem that the was 
termen's company are bound to find a certain 


number of recruits whenever the king's commiſ. 


ſion for prefling is iſſued; and that the idle and 


| _ diſorderly fellows of that trade (to whom the = 
. proviſſons of this act expreſſly relate) in theſe 


s withdrew theniſel ves and left the indu - 


| Rrious part of tlie company to perform this 
| ſervice, This act might therefore be made to - 
prevent ſach men from returning to reap the 


advantages of the excluſive rights of their 


company, who had refuſed to bear their part of 
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rights. This act which has been quoted as 
implying the legality of preſſing, firongly im- 
plies the contrary : had preſſing at that time 
been a legal practice, ſurely it would have 
been mentioned, and made uſe of in this law; 
although the profound ſilence of the reſt of the 
ſtatute book, with regard to forcing- men into 
the ſervice, ſhould not be admitted as a pre- 
ſumption of its illegality, how can it bea. 
counted for that this law ſhould not refer to it 
ſhould not make uſe of it, if legal as the moſt 
natural means of puniſhing the offences againſt 
which this law provided ? Inſtead of baniſning 
from the river for a year and a day, thoſe diſ- 
orderly watermen (who were, as the act declares, 
carders, dicers and ſuſpocted robbers and felons) 
lars withdrawing. themſelves in the time of 
| ſervice, this act, if ſuch forcing had been legal, 
would. naturally have provided that they 
| ſhould have been liable for their, yices to be 
15 forced to ſerve wherever they ſhould be ſound:; 
not a word of Which being forcedto ſerve is 
either expreſſed or implied with xegard to them 
of e perſons in this ſtatute, exceptin 
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from the equivocal expreſſion of the King's 
commiſſion for preſſing, which is apt to be 
interpreted in a ſenſe agreeable to our preju- 
dices at this day. I ſpeak here merely of the 
legality of preſſing by force: with regard to 

the practice, it was undoubtedly in uſe at that 
5 time, as has been before obſerved; and if the 
Waterman's company were obliged to furn ith 
A certain number of men it is likely they dealt 
with the diſorderly fellows of their company 
under this law, as I ſuppoſe the Juſtices of 
2 Peace to have dealt with vagrants under the 
22 fl. VIII; by giving them a choice to be 
3 priniſhed or to ſerve, or perhaps by downright 
Ex comp ulfion, make thoſe men they wanted to 
get rid of the ſcape-goats of their company. 
Upon the whole, there is great reaſon to be- 
lieve that preſſing by force, like all other 
ufurped powers, was introduced by degrees. 
"Thoſe wwild men. were at the firſt the victims 
of it whoſe hand being againſi every man had 
: ans man's hand againſt them. Conni ved at 
in the beginning, and perhaps made uſe of by 5 
the pa n are too apt to act by ex- 


bed, 


5 The's Eltz, C. . 9 43. is ſtill in force; It 
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| r rather than by law, and who are 
tyrants whenever they do ſo) this power ſoon 
found ſtrength enough to demand the concur- 
rence of the magiſtrate, and at laſt to act with- 
out it. The 5th Eliz. c. 5, is the firſt Jaw 
which implies preſſing by force to be legal, 
and which proves the practice to have been 
eſtabliſned throughout the coaſts of the whole 
kingdom. This implication of a modern law 
cannot juſtify a direct violation of the liberty 
of the ſubject againſt Magna Charta and the 
tenor of thoſe many acts which have confirmed 
it. Should any man be found weak or wicked 
enough to think ſo, ſtill it cannot juſtify thoſe 
warrants which the A* at this day iſ⸗- 
eg to be executed by na val officers, and which 
naval officers do execute without any authority 
from che civilpower: unleſs the backing theſe 
Muffice of n 
only to mitkei ro 33 8 
Ad yu general warrant af à ſingle juſtice! 


ae no fiſhermuin: n or haunting | 
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«the ſeaſhall be taken by the quests miafeſly's 
« commiſſion to ferve her highneſs as mariner 
Son the ſea: but that the ſaid commifſion be 
* firſt brought by her highneſs's taker or takers 
4 to two juſtices of peace next adjoining 
undd inhabiting to the ſaid ſea-coaſta, towns, 
4 or other places, where the ſaid mariners are 
«fg to be taken, to the intent the ſaid juſ- 
«tices may chooſe out and cauſe to be return- 
ui ed ſuch ſufficient number of able men, as in 
the ſald commiſſion ſhall be contained; to 
* ſerve her majeſty as is afoxeſaid. No com- 
miſſion therefore of the king's for preſſing 
(even ſuppoſing preſſing to be legal) can be exe 
euted but by two juſtices of the peace to w ham 
the queen's takets(or to ſpeal modern Engliſh 
the regulating offieers) are to curry their com- 
e eee | — to receive ſuch men 4 
clauſe makes the jvice the itoals of nent, 
5 e 1 overy ber 
an but the juſtites from Sreecifingriile pon 5 
The Ad- . no right. 4s | 
OY 7 geire 


E 


give that power, as by their warrants 


they affect to give it, to the regulating offi- 


Ce6ers: nor can juſtices legally delegate their 


power by backing thoſe warrants. - Every 


man who is imprefled by virtue of ſuch warrants: 


fo backed, is (even ſuppoſing prefling tobe legal) 
an injured man; and if the laws are ſtill 
In force, has his remedy at law againſt every 


one who attaches him, or who backs ſuch 


general warrants for, his attach ment een 
to law. i B ann Ra 


. Was the i of ds Guan 


for the ſervice of the king changed, not by 
law but by pervertion of law, from the en- 
liſting of volunteers to the forcing of men 


to ſerve. It is moſt likely that this change 
began in the reign of Henry the Eighth, by 
an oblique execution of the law againſt va- 
grants | paſſed in that reign 3: that it gained 


22 in dhe reign of Philip and Mary, 
puniſhes diſorderly water- 
| men, wi W. thdraw themſelves: during the 

. for n for the King's ſer- 
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vice, but which however .gives no authority | 
for preſſing ſuch watermen; and that it was 
eſtabliſhed and would have become a child of 
the law (but that our law knows neither 

| baſtards nor adoption) in the reign of Queen 9 
Elizabeth. In thoſe days the prerogative. 
royal was too much underſtood to be, what 
M- deſigning men affect to think it ſtill, a 
right in the crown to excerciſe certam powers 
independent of the laws; not what it really 
is (and what Lord M d, if I am" not 
miſtaken, in the Houſe of Lords lately de- 
clared it to be fo omni divifert) the 
duty of the king to exerciſe thoſe parts of 
government, which the laws appoint he ſhould 
exerciſe. Add to this, that the reign of 
Queen Elizabeth was long and glorious. She 
in general governed her people well, and 
they loved her; and in many inſtances paid 
a ſubmiſſion to her, which they would not 
ſufſer to be brought as a precedent under a 
leſs favoured reign. Our anceſtors ſubinit- = 
_ ted to the practice of proſſing during her liſe; 
| _ they' never e eee the 
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By right. 
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right. Afterwards, in the reign of King 


Charles the Firſt, they would not allow 
of the practice merely by the king's war- 
rant, and provided againſt that grievance 


among the innumerable grievances of that 


unhappy reign. In the 15 Car. I. an act 


was paſſed for preſſing ſailors, and another 
for the ſame purpoſe the following year. 
What the total filence of the law hitherts 


implied, this ſpeaking of the law puts out 
of doubt. * Sir Matthew Hale, in conſider- 
ing the legality of preſſing ſays, © he that 
« looks. on theſe acts for preſſing ſailors and 
« ſoldiers in King Charles's reign, may think 


E that thoſe times made ſome doubt about it.“ 


Mr. Emlyn, Sir Matthew. Hale's commen- 


5 tator, more in the ſpirit of a good citizen, 
as well as of a better logician, concludes, that 


thoſe times rather were clear that it could 


not be done without a ſpecial act of parlia - 
ment for that purpoſe. The opinion of thoſe 
des, however, and the 2 of preting 
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by the king's warrant-is put out of all doubt, 


any occaſion but the invaſion from a foreign 


« zet; which could not conſiſt with the 


in the preamble, that the king in no caſe has 


ſion, to preſs; and the reaſon given, for that 
it cannot conſiſt with the liberty of the ſub- 


— 
— 
* 


prefling failors as ſoldiers. What may have 


are expired, we cannot know from our ſtatute 


that the preſſing of ſailors was not legal 


1 
by an act paſſed in the ſame parliament for 
preſſing ſoldiers; the preamble of which de- 
clares, that the king has in no caſe, or on 


* power, authority to preſs the freeborn ſub- 


«freedom and liberty of his perſon.” This 
act was for preſſing ſoldiers, but the poſition 


authority, excepting on occaſion of an inva- 


je&; are as concluſive againſt the legality of 


been the preamble of the two acts paſſed in 
that parliament for preſſing ſailors, as they 


book; but, although there ſhould have been 
no ſuch preamble, the very paſſing of thoſe 
acts for the purpoſe of preſſing ſailors, proves 


without an expreſs law: and this preamble 
for preſſing ſoldiers, declares prefling to be 
4. | | illegal 
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1 
illegal in all caſes, and therefore by ſea as well 
as by land. King Charles, did not paſs this 

act, with a preamble ſo offenſive to the max- 
ims of his government, without a long ſtrug- 
gle. * Clarendon, who has preſerved the 
preamble in his hiftory, tells us, that the 


lords looked on this as a new doctrine, 
(ſo well was the violence eſtabliſhed by 
long uſe) and that the Attorney General, 
took courage to deſire the lords, that he 
might be heard on the king's behalf, before 


they conſented to a clauſe ſo detrimental to 
his majeſty's prerogative. Attorney Gene- 
rals, in thoſe days and fince, have been found 


who for all virtues have had the faith and 


hope, that court-favour might convert 2 
drudge of an Attorney! into a High Chan- 
cellor; as the influence of . the ſun-beams 


changes. dirty grubs into ſplendid butterflies, 


The Attorney however ſpoke i in vain. The 

bill after ſome conteſt paſſed the Houſe of 

Lords, and was paſſed by the king. The 

act expired with the year: but it is ſtill among 
; Vol. i. 326: 
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the. records of. parliament, and the preamble 


5 is a declaration of what was law at that time. 


i proves that preſſing by the king's warrant 
vs at that time illegal. It muſt fill continue 

to be illegal, from the nature of our conſtitu- 
| tion unleſs ſome act of parliament paſſed fince 
| that time, and'now in force, can be produced, 


Which _— 1 that en to the crown, 


berles the ſecond and his 1 to 


= kde: of them by their government, ſeemed 
to have forgotton the. dreadful example of 
their father's. ſufferings, and the miracle of 
their own reſtoration; and their abominable 
attachment to arbitrary power brought 2 


cataſtrophe on their family, greater than it 


had experienced (horrible as that ſentence was) 


in the perſon of the martyr. I call him 
martyr in compliance to popular prejudice, 
for he lived to give up the church of England 
inſtead of dying a martyr to it. During the 


reign of Charles the ſecond, and under the 
miniſtry of his brother, who was Lord High 
Admiral, the "Mp of . by the king's 


warrant 


1 

— was again introduced, and became 
ſo well eſtabliſhed that it has continued the 
conſtant practice to this day, and has again 
found its way indirectly into the ſtatute book, 
where it is ſpoken of as a power implied to 
be in the crown, though there be no law fer 
granting it, and in ſpite of the acts of the 
| 46th of Charles the Firſt, which ſo plainly 
prove it to be illegal. Precedents of the 
arbitrary practices prior to thoſe acts are the 

rule by which the L—--ds of the A—y at 
this time guide themiſelves; and warrants 
are iſſued by ther to the inferior officers of 
the navy, With abſolute orders to force men 
into the fervice. This, by comparing a mo- 

dern wartatit Wich one of thoke ' iffued by 

James Duke of York, when Lord High Ad- 
miral, Will appear to be a conſiderable. im- 
proyemenk; and the evil, grievous' as it is, 
may be a growing one. So difficult is it (as 1 
Lord Coke juſtly obſerves). © to reſtore the 
60 Tubjeet" n. to his former freedonr: and 
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« ſafety, when ancient law or cuſtom of par- 
„ Hament is broken, and a crown 1 


| of a precedet,” uf 


3 5 . e various 3 | 
of ſupplying men for the - king's ſervice by 
ſea and land in uſe from the Saxon kings 


to our days, I, have endeavoured to ſhew, 
or to conjecture at leaſt, how the preſent 
abſurd. and inhuman manner of preſſing by 
force came into practice; and to prove that 
the doing it by: the king's warrant is not le- 


gal. To prove a negative, is neither an eaſy | 


nor a pleaſing taſk. Thoſe who take the 


other ſide of the queſtion, have the oppor- 
tunity of a more regular proof (if they have 


any proof 
the ſftatute which gives this power to the 


at all) as they need only point out 


rowyn, or quote ſome caſes. from the year 
b or reports that mention it as a right 


inthe crown by the common law... Sir Wik 


tone owns 1 aa no Nature on 


5 Com. b. i. p. 419. 
4 expreſſly 


: f 48 3 
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4 A declared this power to be-j in the 
66 ran, many of them Rrongly 


Labjec 8 — may he allowed 1 to have! * 
weight; for an Engzliſnman is born free, 
that is, liable to no reſtraint but that of law ; 
and an implication in favour of his freedom, 
is no more than a declaration of bis natural 
rights: but ſhall any implication take thoſe 
rights away? On the contrery,, a law abſo · 
lutely inconſiſtent with the exiſtence of the 
liberty of the ſubject is null and void. I ſhall 
gaund my proof of this aſſertion on an opinion 
of the preſent Houſe of Commons, an au- 
. tharity to which: Sir W. B. will hardly ob- 
ject. That houſe has voted general war- 
rants to be illegal. This vote did not make 
general warrants to be illagal; for I am not one 


ol thaſe who think che Houſe of Commons 
can make a law, but E ſuppoſe, thangh thex 


cannat make laws, they know what: is Jaw | 
and what is nat. Fruſting then to their 
opinion, I conclude that all general warrants 


are I And vet there i 18 to this day a 
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ftatute * . unrepealed, which authorizes the ex- 


chequer to iſſue general warrants. If the 
preſent Houſe of Commons is right in its 


2 theſe general warrants iflued by the 


exchequer, under the direction of an act of 
parliament now in being, are illegal; and 
of courſe, a poſitive” law regularly formed 
by king, lords and r ommons, null and void, 
as it implies the ſubject is not free, and deals 
with bim OO to Our Hake of free. | 
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Theſe charters are brieliy cited l in 1 pre- 
amble to the act for taking away the ftar- 
chamber conrt ;- which act, and 1 the fol- 
lowing: bene for Wer the high commiſ- 


ion court imply too (for implication may 
vith a better grace be uſed in favour of liber. 


ty than againſt it) that which I have con- 
Pt: etnies of ithe preſent Houle. of 


C. ll obe. namely, that a ee 
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made, is abſolutely null and void, if it be 


inconſiſtent with the very exiſtence of the 


liberty of the ſubject. The ſtar · chamber and 


high; commiſſion courts were appointed by 


regular acts of parliament. When they were 
repealed the legiſlature was not ſatisfied with 


a ſimple repeal of thoſe acts, but have given 


poſterity to underſtand it was their opinion 


that thoſe laws, as being inconſiſtent with . 


the idea of liberty, were of themſelves null: 
and void. It is true theſe acts of repeal have 
not ' expreſſly declared this; but they ſtrongly 
imply it. The preamble of the act for aboliſh- 
ing the ſtar- chamber, recites the laws in fa- 
vour of liberty, as reaſons, among others, 


for the repeal. This, inſtead of repealing i it, 
was in truth condemning it 4 priori, was im- 


plying it to be 1ſo fafo null and void, as. 


being contrary to thoſe charters of liberty. 
Again, the 16 Car. I. c. 10 and 11, not only 
aboliſh the courts of ſtar-chamber and high- 
commiſſion, but enact that from henceforth 
no new courts with the ſame or like jurif- 


: dition ſhall be erected, ordained, or appoint- 


H 2 ed. 


1 

ed. This was to forbid future parliaments, 

to erect by form of law, courts like to theſe; 
for theſe courts had been erected by parlia- 

ment: but how can a preſent parliament bind 

a ſubſequent one from making laws ? This 

Prohibition. means nothing, unleſs it means 

at they thereby declare that any law which 

_ hereafter ſhall erect ſuch courts, contrary to 

the charters of liberty, muſt be in its nature 
- abſ6lutely null and void. It is, therefore, 
plain that the legiſſatiire; at that time, muſt 
"think tos that the laws-for erecting thoſe | 
courts, which they aboliſhed and forbade to 
be ever erected again, muſt have been = 

omen mon ow Soom nu n. void. 
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- Bit th return the power of eng h 
the crown: it is neceffary (as ſome argue) 
that thi power of preffing ſhould be ſome- 

- where, This is granted: for this power of 

| peeing though it may be made a legal re- 
 iraint on the liberty of individuals for the 
od af the whole, does not, like general war- 
rants, give A power Ls: with the 
a. very 
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very exiſtence of liberty in all. It is there 
fore granted that a power to prefs muſt; be 
lodged ſome where; but does it follow, that 


it muſt be in the crown? It is where all 
power is veſted by our conſtitution; in king, 


lords, and commons: neither preſſing nor 


any thing elſe can be legal with us, my 
it be made o 988 that ION | 


eee of extreme 8 in 1 mw 


as grounds for the king to exert this power 


independent of the concurrence: of the other 
pots-j06 dae There can be no 


intereſt of a fres government, as. this of a 


ſtate-neceſlity. State neceſſity is the natural 
reaſon fox making a law, but it can be no 
reaſon for acting without law, or againſt . it. 
Neceſſity is indeed the mother of law, no 


leis than of all other inventions; and laws 


themſelves, however it may ſeem a parailox, 


the natural liberty of mankind, - and by ſub- 
hs to theſe reftraints we purchaſe: the 


| advantages 
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L oe 1 
advantages of civil ſociety.” N eceſlity i is the 
motive for making laws, but a motive to 
make differs from a right to make: the mo- 
tive ſhould operate on thoſe who have the 
right, which with us, is king, lords, and com- 
mons. If extreme neceſſity can give a right, 
independent of the legiſlature, to make or to 
break the law, where, ſhall we ſtop ? Private 

| perſons may uſe this plea to juſtify the moſt 
abominable deeds a frantic imagination can 
ſuggeſt; and Felton and Ravaillac become 
law-givers. State - neceſſity is alike the prin- 
ciple of tyrants and aſſaſſins, and it concerns 
kings, no leſs than ſubjects, to abhor the 
doctrine and dread the gran of it, 
hes the OTE as the 11 now tand, 
beta by the king's warrant is illegal. Let 
itt however be ſuppoſed to be only doubtful: 
1} > a wiſe miniſter rather than act by virtue of 
9 doubtful powers, would put the matter out of 
wy diſpute, and procure an act of . parliament 
q to make it legal. A good miniſter would 
20 more; he would find out ſome: better me- 
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L E 
thod of manning the navy than by this 


abſurd, this barbarous one, of forcing men 


againſt their will into the ſervice. Surely 
means might be found of making it the in- 
tereſt of ſeamen to prefer the king's ſervice, 
to that of the merchants. But this would 
be to enter on a new ſubject. 
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Taxes, Duke of York, . Albany, &c. 


WW HERE, AS diene is af preſent a great 


want of men for 1 manning his majeſty” 5 
fert: theſe are to will and 7 require you forth- 


Wik to impreſs, or cauſe to be imprefſed, 


-- , g'4 Ti: 


within the county of 
as well within liberties as 
„three hundred able mariners, ſeamen, 


3 or bargemen, and ſend them with 


all poſſible ſpeed unto there to be 
put on board ſuch veſſels as ſhall be ap- 
pointed to receive them, giving unto each 
man ſo impreſſed one ſhilling for prelt mo- 
ney, and after the rate of one penny per 
mile for conduct- money, from the place 
afore- 
faid. You are to take care that the men 
n be able men, fitting for his ma- 
. jeſty's 


. "i 
jeſty's ſervice; and in the preſſing and con- 
ducting them you are to obſerve my former 
inſtructions for preſſing, ſent you in April 
laſt, wherein they are not repugnant to 
this warrant. And all mayors, ſheriffs, juſtices 
of the pegce, bailiffs, conſtables, headbo- 
roughs, and all other his majeſty's officers, 

and loving ſubjects whatſoever, whom it 
may concern, are hereby required, to be aid- 
ing and afſiſting to you, and thoſe employed 

by you, in the due execution of this, war- 

rant, as they tender his majeſty's ſervi ice, 
and will anſwer the contrary at their perils. 


Given under my hand and ſeal at St. A 
this tenth day of June 1763. 


JAMES, 


To the Lord my ee 
of the County of and town 
| and county of —— or bis deputy. 


0 Command of his . Highneſs 
1. WER D E . 
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By the Commiſſioners for executing the Office 4 
Lord High Admiral of Great- Britain and 
Ireland, &c. and of all hs W 5 Planta- 
Tions, Se. 

. & | 
N purſuance of his majeſty's order in coun- 
cil, bearing date the 14th day of September 

1770, we do hereby impower and direct you to 


preſs ſo many ſeamen, ſeafaring men, and 


perſons whoſe occupations and callings are to 
work in veſſels and boats upon rivers, as you 
ſhall be able, in order to ſerve on board his 


majeſty's ſhips, giving to each man ſo impreſ- 
ſed, one ſhilling for preſt- money; and in 


the execution hereof you are to take care (nei- 


ther by yourſelf or any other perſon) to de- 


mand, or receive any money, gratuity, re- 

ward, or other conſideration whatſoever, for 
the ſparing to impreſs, or for the exchanging 
or diſcharging any perſon or perſons impreſſed 


or to be impreſſed, as you ſhall anſwer it at 


your peril. You are not to entruſt any per- 
ſon beſide yourſelf with the execution of this 
warrant, which is to continue in force till the 
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ay of Decem r, 5 770. | And i in 


execution hereof, all mayors, 


21ſt 


—ů— — Rs, — — 
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fs ſervice, 


de 26th day « 
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